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AMERICAN BAR ASSOCIATION

May 29, 2008

United States Securities and Exchange Commission
100 F Street, N.E.
Washington, DC 20549-1090

Attn: Nancy M. Morris, Secretary
Re: Exchange-Traded Funds: Proposed Rule: File No. S7-07-08.

Ladies and Gentlemen:

This letter is submitted on behalf of the Committee on Federal Regulation
of Securities (the “Committee”) of the Section of Business Law of the American
Bar Association (“ABA”), in response to a request for comment by the Securities
and Exchange Commission (the "Commission") in proposing several new rules’
under the Investment Company Act of 1940 (“Act”), as well as amendments to
existing rules of the Commission, that would relate to certain exchange-traded
funds (“ETFs”).2 '

The comments expressed in this letter represent the views of the
Committee only and have not been approved by the ABA’s House of Delegates or
Board of Governors and therefore do not represent the official position of the
ABA. In addition, this letter does not represent the official position of the ABA
Section of Business Law, nor does it necessarily reflect the views of all members
of the Committee.

We commend the Commission for proposing the New Rules and agree
that their adoption should help “eliminate unnecessary regulatory burdens, and to
facilitate greater competition and innovation among ETFs”.> We appreciate the
opportunity to comment on the New Rules as per the Proposing Release. All
terms used in this letter which are not specifically defined herein are as defined in

the Proposing Release, including the terms “exchange- traded fund” and “ETF”*

The Proposing Release poses many questions of a technical, economic or
highly specific nature that are better addressed by those with more business,
economic, operational or marketing expertise. Accordingly, we have limited our
comments to those legal issues that relate to the New Rules and their
implementation.
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A. Brief History of ETFs and Background of the New Rules

Commencing in 1993 with the launch of SPDRs’on the American Stock Exchange ,
ETFs have become “an increasingly popular investment vehicle”®, and today there are in
excess of 600 ETFs listed and trading in the U.S.” During this fifteen-year period, the
Commission has had ample opportunity to review the actual operations of these ETFs as well
as to observe the trading history of their shares bought and sold in the secondary markets on
national stock exchanges. The nature and scope of ETFs has expanded considerably from the
SPDR Trust and other UITs whose portfolios replicated domestic third party equity indices.®
Today there are ETFs structured as open-end investment companies whose portfolios
replicate, “sample” or “optimize” indices of debt securities,” as well as domestic and
international equity indices, which may be “cap” '° weighted, “equally” weighted or
“fundamentally””!! weighted and designed to provide exposure to a particular market style,
sector, segment or region.'> During the past several years, the Commission has approved
leveraged and “inverse” ETFs that are not based on underlying indices but which use a
“rules- based” methodology? for their portfolio selection, as well as ETFs which use
affiliated index providers."* Most recently, the Commission has approved the first
transparent actively managed ETFs,' five of which have commenced trading in the
secondary market as of the date hereof.'®

All of this activity hinged upon the processing of more than 60 individual
applications for exemptive relief to establish and operate ETFs, whether granted directly by
the Commission or via its delegated authority through its Division of Investment
Management (“Division).

B. New Rule 6¢-11

We commend the Commission for proposing New Rule 6¢-11 which is “designed to
permit certain ETFs to commence operation without incurring the costs and delay of
obtaining an exemptive order from the Commission”."” Clearly, the Commission has grown
comfortable with the structure of Index-based ETFs and their regulatory issues, and has
decided that that exemptive relief for such ETFs should be codified. We agree with the
Commission that the adoption of New Rule 6¢-11 would be more efficient for ETF sponsors
as well as the staff members of the Division and would aid in the establishment of new
Index-based ETFs by minimizing the time to market as well as reducing the costs associated
with obtaining individual exemptive relief on a case-by-case basis.

1. The exclusion of ETFs structured as unit investment trusts under the Act (“UIIs ") from
the Proposed Rule 6c¢-11(e)(4)

As drafted, Proposed Rule 6¢-11(e)(4) is applicable only to open-end investment
management companies (“open-end funds”). We believe that ETFs organized as UITs also
should be able to rely upon the Proposed Rule. Despite the fact that the vast majority of
ETFs are organized as open-end funds and that the Commission has not received an




























